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Unitrb S’tatss Court of A^rala 

FOR THE SECOND CIRCUIT 
Docket No. 75-1147 

United States of America, 

Appellant, 

— against — 

Alfred Payer, 

Defendant-Appellee. 

BRIEF FOR THE APPELLANT 


Preliminary Statement 


The United States appeals front a judgment ot the 
United States District Court for the Eastern District oi 
New York (Weinstein, -/.) entered on February 27, 1975, 
after a non-jury trial, which acquitted the defendant- 
appellee Alfred Payer of corruptly endeavoring to in¬ 
fluence a witness in violation of IS U.S.C. § 1503. 

The defendant Payer was charged in two indictments 
with participation in the offering of a bribe to a witness 
in violation of Title 18, United States Code, Sections 
•’01 (d I and 2 (No. 72 CR 580), and with endeavoring to 
influence a witness in violation of Title 18, United States 
Code Section 1503 (No. 75 CR 43). On January 24, 
1975 upon the motion of the United States, the two 
indictments were consolidated for trial. On February 4 
1975, pursuant to Rule 23(a) of the Federal Rules of 
Criminal Procedure, the defendant Fayer waived a jury 








trial iii writing with the approval of the district court 
and the consent of the United States. 

The non-jury trial was held on February IK and 20, 
1975. At the conclusion of the trial, the district court 
found the defendant Payer not guilty on the bribery 
offense charged in indictment 72 UK 589 and reserved 
decision on the obstruction of justice offense charged in 
indictment 75 UK 45. The district court set April 1, 1975 
as the date for the submission of memoranda of law on 
the issue of whether Payer had corrupt I// endeavored to 
influence the witness. Thereafter, on February 27, 1975, 
without waiting for the memoranda of law, the district 
court found the defendant Payer not guilty on the obstruc¬ 
tion of justice count and not guilty on the lesser-included 
offense of the bribery count (namely, a gratuity offense). 
Upon the request of the United States, the distrct court 
made special findings of fact pursuant to Rule 2.1(cl of 
the Federal Rules of Criminal Procedure. 

The United States appeals from the judgment acquitting 
tin* defendant-appellee of obstruction of justice. It con¬ 
tends that the district court's finding of not guilty on 
the obstruction of justice charge is based on an erroneous 
conception of the law regarding the meaning of “cor¬ 
ruptly”, and that under the correct legal standard all of 
the factual issues necessary to support a finding of guilt 
have been resolved against the defendant-appellee Payer. 
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Statement of Facts 
1. Factual background 

In 1971 a grand jury in the Eastern District of New 
York commenced an investigation into wide-ranging abuses 
l,v the real estate industry regarding Federal Housing 
Administration (hereinafter “FHA”) programs and in¬ 
sured mortgages. Thir investigation revealed extensive 
bribery of FHA personnel by real estate and mortgage 
lending firms l see, e.g., A. 182-187, 200-202, 240).* In the 
fall and winter of 1971, a number of employees of the FHA 
and Eastern Service Corporation (hereinafter “Eastern 
Service”), a mortgage lending institution licensed to do 
business with the FHA, were subpoenaed or requested to 
appear before this grand jury (A. 182-187). The crux of 
the instant case involves efforts to influence one such wit¬ 
ness, Edward Goodwin, to remain silent in connection with 
the grand jury investigation. 

Goodwin was employed by the FHA as an appraiser. 
During the years 1967 through 1971 he received extensive 
illegal payments from Harry Bernstein, President of East¬ 
ern Service, and his wife. Rose Bernstein. The payments 
were made with intent to influence his official actions in 
connection with various FHA appraisals (A. 200-201). In 
January. 1972, Goodwin agreed to cooperate with the gov¬ 
ernment (A. 209). Thereafter, on three occasions, Febru¬ 
ary 1st, 81 li and 9th, Goodwin, who was -quipped with an 
electronic recording device, met with Harry and Rose 
Bernstein to discuss the grand jury investigation (A. 209- 
210, 228-231). 

As the tapes indicate, at the February 8th meeting 
Goodwin stated to Harry and Rose Bernstein that he had 
discussed this matter with his attorney, woo raised the 


* References to the appendix are preceded by “A”. 
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in>8#ibi1it\j of his cooperation with the government (A. 3*2, 
33, r,(i, f»3-(>4). Tin- Bernsteins urgently advised Good¬ 
win not to talk (A. 57, til) and to exercise his Fifth 
Amendment privilege when subpoenaed before the grand 
jury (A. tiO). Further, they advised him not to discuss 
with his attorney his involvement with the Bernsteins (A. 
32, 57-59). They told Goodwin that they would provide 
him with a good criminal lawyer as they had done with 
numerous of their employees who had previously been 
subpoenaed before the grand jury I A. 19-20. 01). The next 
day, February 9 1972. Goodwin met again with the Bern¬ 
steins. They proceeded to a restaurant in West Hemp¬ 
stead, New York. Also present was appellee Alfred 
l ayer (A. 229-231). 

Payer, who had known the Bernsteins for thirty years, 
considered himself to be their close personal friend (A. 112, 
130, 131). In addition, he was the closing attorney and 
did general legal work for Pastern Service (see, e.g., A. 117, 
278), including helping to establish new branch oftices in 
Florida and Atlanta (see, e.g., A. 278, 279). lie was also 
on the Board of Directors of the corporation (A. 278); 
see also A. 281, 284). 


Payer had been keeping his linger on the pulse of the 
government's investigation for the benefit of Eastern Serv¬ 
ice (A. 293-294). Payer had offered to obtain and had, in 
fact, obtained counsel for various Eastern Service employees 
who were possible targets of the grand jury investigation. 
The Bernsteins were paying the attorneys’ fees (A. 100, 260, 
2871. Payer had advised these employees to “sit tight’ 
in connection with the grand jury investigation (A. 93):* 


* Unless otherwise indicated all statements attributed to Fayer 
which are quoted herein are from the tape recordings of his 
conversations with Goodwin. 


. everybody lias to sit tight. This is what I’ve 
advised them; this is what everybody has done. 

Faver had also advised Rose Bernstein to “sit tight” before 
the grand jury, “no matter what they say” I A. K6). Buyer’s 
advice to these persons to remain silent in connection 
with the grand jury investigation included the advice to 
claim the Fifth Amendment and refuse to testify when they 
were called before the grand jury (A. 97). Faver’s advice 
in this regard had been followed (A. 97): 

my advice is this to them. Refuse to testify. 
And this is what they did . . . Each and everyone 
of them. Everyone did the same thing! Refuse! 

In giving this advice and coordinating the tactic of 
everylmdy refusing to testify. Payer admittedly was con¬ 
cerned with protecting Eastern Service and the Bernsteins 
(A. 310). However, Faver did not himself represent the 
Bernsteins or any of the Eastern Service employees before 
the grand jury; he was directing the cover-up effort while 
at the same time trying to keep a low profile (A. Eel I : 

Payer: 1 have representatives, I have engaged, 
Fm shall we say directing tilings. The theory is 
1, we have engaged attorneys for Eastern Service 
('orporation. 

R. Bernstein: We, we’ve engaged a number of 
attorneys for people (inaudible) 

***** 

R. Bernstein: It would be a conflict of inter¬ 
est. 

Fayer: I don’t want to tie involved with any¬ 
thing that happens here. I don’t want to involve 
Eastern Service Corporation. 

***** 

Even a hint. 



Fayer: 




ti 

At the time of the meeting on February 0, 1072, Favor 
was aware that Goodwin was an FHA appraiser (A. 2(>1) 
and that Eastern Service was a target of the grand jury 
investigation (A. 2S(I|. Favor knew that there was a possi¬ 
bility that Goodwin might testify against the Bernsteins 
(A. 2Nt>, 3U|. lie knew that (ioodwin could hurt Eastern 
Service if he I Goodwin i made allegations of criminal acti¬ 
vities involving the Bernsteins l A. 204 I. Favor had never 
spoken to (ioodwin about the FHA investigation or Good¬ 
win's or the Bernsteins' possible criminal activities (.V. 2bl>, 
dtlOi. Faver also knew before the February 0, 1072 meet¬ 
ing that the Bernsteins had offered to pay Goodwin’s attor¬ 
ney’s fees (A. 201 -202, 271, 27fi, 204).* 

2. The corrupt endeavor to influence 

Favor began the meeting with Goodwin <>n February 
0, 1072 by acknowledging that he was aware of the meet¬ 
ing between Goodwin and the Bernsteins on the previous 
day (A. 7(>). At that meeting the Bernsteins had been un¬ 
successful in persuading Goodwin to state definitively that 
he would remain silent in connection with the grand jury 
investigation (see generally A. 4-75). This greatly distressed 
Rose Bernstein, who stated to Faver at one point in the 
February 0. 1072 meeting (A. 117): 

I didn't know he was doing this Al. I told him 
to sit tight and do nothing. 

Faver was also greatly concerned about the “danger" 
to the Bernsteins and Eastern Service if Goodwin went 
voluntarily before the grand jury t A. 2<i:li. Faver was aware 

* It is evident, then, that even before the meeting of February 
9, 1972 had begun, Fayer was more than a mere disinterested 
observer. He had a wide-ranging knowledge of the entire FHA 
investigation being conducted by the federal grand jury and had, 
in effect, “directed” Eastern Service’s response to that investi¬ 
gation. 





that as to white collar crimes it is very difficult to estab¬ 
lish a case unless one of the participants cooperates with 
the government (A. 310). Hence, Faver went to the meeting 
at the restaurant seeking to succeed where the Bernsteins 
had tailed—i.e., to assure that Goodwin would keep quiet 
(A. 120-121): 

Fayer: We assume that everybody sits tight . . . 

It. Bernstein: Nobody says anything. 

Fayer: Then he doesn’t have a case. Doesn’t 
have . . . 

H. Bernstein: He hasn't any. 

Goodwin: No? 

Faver: On the other hand . . . 

R. Bernstein: If somebody’s gonna talk . . . 

Fayer: Somebody, this is irhy I am here tonight. 
If somebody opens up, then he's got the beginnings 
of a case. 

Goodwin: The beginnings. 

Fayer: That’s right. 

[Emphasis supplied.] 

Or, as Harry Bernstein stated to Goodwin later in tin* 
conversation, “If you say anything, it blows everything" 
(A. 143). Accordingly, at the very outset of the meeting 
Payer’s advice to Goodwin was to “say nothing" (A. TS». 

Throughout this lengthy conversation Fayer endeavored 
to influence Goodwin not to go voluntarily before the 
grand jury and otherwise to remain silent in connection 
with the grand jury investigation. Fayer told Goodwin 
how several Eastern Service employees had helped thwart 
the ongoing investigation by invoking their Fifth Amend¬ 
ment privilege and otherwise remaining silent (A. 1)3, 1»Tt. 



s 

lit* explained (he rationale behind this tactie in an effort 
to convince Goodwin to follow the same tactic (A. !)7-!>N| : 

Faver: This is why I say to everyone, this is 
not only yon . . . Everyone is in the identical 
position. They're damned if they do, and they're 
damned if they don't. Yon think they’re not in 
that same position? And this is why I have said 
and my advice is this to them. Refuse to testify. 
And this is what they did . . . Each and everyone 
of them. Everyone did the same thin"! Refuse! 
That was the end of it! Now, the. uh, attorney's 
in a position, the F.S. Attorney is in the position, 
he's looking for corroboration. There’s no question 
about it. Rut he can't find it . . . 

Payer told Goodwin that his situation was no different 
than that of the others (A. S7) : 

This is why when they, Rose mentioned this morn- 
in", 1 said, invite Goodwin to sit down, because 
everyone's in tin* same boat; 

and assured Goodwin that “I'm giving you no different 
statement or advice now than I gave them before" i A. sdi. 

During portions of the February 9th meeting Faver 
and the Rernsteins complemented one another in endeavor¬ 
ing to inlluence Goodwin to adopt this tactic (A. KlT-Dlsi : 

Faver: [A|nd they told Frank Fevf*j, we know 
all about what happened to your man, so tell us 
the rest of it! See. Frank Fey, Frank Fey, you 
know Frank? 

Goodwin: Uh, Huh. 

Faver: Frank, says drop dead. 

II. Rernstein: He walked out. 


* Frank Fey was an employee of Eastern Service (A. 266). 





Fayer: He walked out. 

It. Bernstein: Uk, that’s right. 

Fayer: Yeah. 

H. Bernstein: What are you intimidating me? 
Goodwin: Gutsy. 

H. Bernstein: The hell with you and he walked 
out. 

Fayer: Yeah. 

Goodwin: Where, where was this at? 

H. Bernstein: Fp in right in the DA’s office. 
Fayer: In Accetta’s office, the DA’s office. 

H. Bernstein: Where Acvetta is, Accetta’s office, 
he says what are you trying to intimidate me, en¬ 
trap me? 

Fayer: He says drop dead. 

II. Bernstein : He walked out. 

Fayer: He walked out. 

II. Bernstein: -lust like that. 

Faver: Fh, see he has said this and this is the 
standard ploy. Don’t forget I said, we know, let's 
not kid ourselves. Fh, we have for our own benefit 
been keeping our fingers on the pulse of this tiling. 

H. Bernstein: We know just that's going on 
behind the scene. 

Fayer also put himself forth as being fully aware of 
what was occurring in the investigations of FHA—related 
activities. He told Goodwin he (Fayer) was aware of the 
activities of the New York Department of State in relation 
to the FHA scandal, and those people who had testified 
before the Department (see, e.g., A. 122). Fayer indicated 
that he knew who had been before the grand jury (see, e.g., 
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A. 07). Finally, lit* stated that he knew who was talking 
and cooperating with the* government (see, c.g., A. 85, A. 
108, A. 155). 

With this broad knowledge of the investigation, Payer 
endeavored to assure Goodwin that the government’s investi¬ 
gation was getting nowhere. He constantly emphasized the 
weakness of the government's investigation: 

“. . . lie's looking for corroboration. There's no 
(piestion about it. Hut he can't find it” (A. 08 i. 

“They got testimony, they do like hell. If they 
had testimony they wouldn’t come to you" (A. 105 i. 

“They haven't been able to find anything, so 
that . . ” (A. 111). 

“Like I say, I. I am saying, the district attorney 
is fishing” (A. 111). 

“He’s playing with this . . . [p]laying with this 
since August. He has found no one" (A. Hill. 

“Now. they're in the position where they’re reach¬ 
ing out for everybody” (A. 122). 

“Everythin* you hear somebody gets a subpoena, 
you should say good. I'll tell you why . . . [hjecause 
it means he still hasn’t got a case" (A. HUH. 

As long, as he is still subpoenaing, he hasn't got 
a case” (A. 137). 

“Schiller and somebody else was down there. He 
doesn't have a ease" (A. 137). 

“Why would they if they had a case, why would 
they need a subpoena" (A. 1381. 

“And I, I keep saying to Rose everytime they 
call somebody down, it means they still have nothing" 
(A. 142). 
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“So far he's got nothing. And, I’ll tell you this 
. . . he hasn’t turned up a thing’’ I A. 142-143). 

. . And he’s fishing. He’s going all over the 
lot . . (A. 165). 

p arer further argued to Goodwin that since no one else 
was talking, only Goodwin could hurt Goodwin: 

“When you say nothing, they have to prove the 
case against you. They have to make it (A. 78-70). 

“So that in my opinion, the only way anybody 
here is going to he hurt is if they hurt themselves” 
(A. 86). 

“You’re gonna get hurt. For no reason at all. 
You're foolish . . . [f]oolish to, hurt yourself” (A. 
110 ). 

“The only one that can affect you is you” (A. 123 I. 

“What you’re doing is you, you’re giving them a 
ease on yourself” (A. 124). 

“. . . I give you my word, as I said to them, 
something or things may come out, things may ap¬ 
pear in some manner, but I tell you now, that you 
are not going to he hurt, really hurt, by this (A. 
132). 

“. . . but the only, the only one and I tell you 
now, there is only one person who can hurt you and 
that's you” (A. 133). 

On the other hand, Fayer constantly emphasized to 
Goodwin that if he did talk “you’re gonna be let go anyway, 
and then you're opening other avenues for yourself” (A. 80). 
Aside from losing his job, the other avenues which Fayer 
told Goodwin he would open up by talking were liability 
to the Internal Revenue Service and criminal liability with 
the government (see, e.g., A. 70. 80, 97, 119, 133, 167). 
In short, he tried to convey to Goodwin “. . . if you do talk 
you’re finished anyway” (A. 166). 
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Favor's endeavor to influence Goodwin not to go volun¬ 
tarily before the grand jury was well emphasized by his 
statement to Goodwin (A. 102): 

This is the tiling. Now the answer is here is 
what do yon gain? And that, that's the real, that 
the real S<»4,00ll (piestion. What do you gain? You 
can only lose. You can’t gain. 

Although Fayer was well aware of the benefits one can re¬ 
ceive by cooperating with the government I A. 280), he never 
once told Goodwin that there were any benefits in cooperat¬ 
ing and testifying voluntarily before the grand jury. In¬ 
stead, Fayer spent the entire meeting assuring Goodwin 
that no evil would befall him if he remained silent, and 
that he would only hurt himself if he went voluntarily 
before the grand jury. 

Fayer emphasized that the principal tactic was to deny 
everything, regardless of the truth or falsity of the allega¬ 
tion.* For instance, Ortrud Kapraki was one witness whom 

* The following colloquy with the court at the trial further 
uncovered the “deny everything” tactic that Fayer was attempting 
to persuade Goodwin to adopt (A. 308-309): 

The Court: . . . Then, Rose Bernstein, I take it, ad¬ 
dresses you and says, ‘Don’t you think at that point Ed’ 
meaning Goodwin, ‘should have said that testimony was 
| not] true’? That was directed to you, wasn’t it? [that 
“testimony” referred to an alleged statement by an FBI 
agent to Goodwin that the FBI had “testimony” that Good¬ 
win took money from the Bernsteins (A. 104. 308). 

The Witness: Yes. 

The Court: Then you say, ‘Wait. Should have said 
it’s a lie, but, however, what’s the difference?’ Were you 
advising Goodwin to say it was a lie? 

The Witness: No, that’s in the past, your Honor. 
This refers to the time when the FBI agent had inter¬ 
viewed him and apparently he had been interviewed by the 
FBI. If he had been interviewed, I should have denied it 
instead of standing pat. 

[Footnote continued on following page] 



V 
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Paver and the Bernsteins knew was cooperating with the 
government (A. 165) : 

I .'ay or: Whatever she says, whatever she says is 
absolutely not true. 

II. Bernstein: She’s a damn liar. 

Payer: Absolutely not true. 

In fact, 1'ayer warned Goodwin that if he accused the 
Bernsteins of any wrongdoing, they would deny it I A. 124- 
125) : 

Payer: I'll tell you this, as far as the Bern¬ 
steins are concerned, you're creating a lot of trouble 
but . . . 

II. Bernstein: We’re gonna deny it. 

Payer: They’ll deny it. 

R. Bernstein: (inaudible) 

Paver: I’ll tell you right now, they’ll deny it. 
So, 

Goodwin: Well, I'm just listening as I say there 
are some things I would say to them that I wouldn t 
say in front of you naturally. 

Payer: Naturally . . . 

Payer stated that the Bernsteins would “deny it," although 
he still hadn't—and never did—question Goodwin as to 
whether or not Goodwin had engaged in criminal activities 
with the Bernsteins. 

The Court: You hadn't asked him if it was a lie? 

The Witness: No. 

The Court: How did you know it was a lie? 

The Witness: I assumed it was a lie. 

The Court: How did you advise him to tell a man 
that is a lie without inquiring? 

The Witness: This was in the past, your Honor. In 
other words, if the statement had been a lie, he should 
have said it’s a lie. 
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As an attorney, Payer attempted to give his advice 
greater impact by impressing Goodwin with his (Fayer's) 
“stature in tie profession" and “standing in the profession" 
(A. 77, 100;. Goodwin mentioned that he had discussed the 
matter with his attorney, who was also a friend of his 
(A. 91, 95, 101). Goodwin tidd Payer and the Bernsteins 
that his attorney had raised the possihiUl p of Goodwin co¬ 
operating with the government (A. 101). Fayer did not 
know, and had never spoken to, Goodwin's attorney (A. 
.‘1121. Yet Payer, who himself had had no criminal law ex¬ 
perience in several years (A. 304) and very little through¬ 
out his legal career I A. 303 I, repeatedly attacked Goodwin’s 
attorney as being unqualified and providing Goodwin with 
incompetent advice (the allegedly incompetent advice being 
that cooperation with the government was a possible alter¬ 
native for Goodwin to choose). 

Payer stated that lie was “stunned" (A. 100, 102), 
“shocked" (A. ON. 101, 11S, 137), and “amazed" (A. 120) 
at the advice given to Goodwin by the latter’s attor¬ 
ney. Payer further stated that Goodwin's attorney was 
obviously “inexperienced" (A. OS), was not “qualified” (A. 
123), and had “misled" Goodwin (A. 128). Payer attempted 
to persuade Goodwin to drop his present attorney imme¬ 
diately and to. in effect, give ambiguous and misleading 
reasons for the sudden dismissal (A. 113, 125, 120, 140, 
150). Payer and the Bernsteins also told Goodwin to tell 
his attorney not to do any further investigating of this 
matter on his own (A. 125-120, 149-150). 

In return for remaining silent in connection with the 
grand jury investigation, the Bernsteins, with Payer ac¬ 
tively taking part in the conversation, offered Goodwin 
employment with them in their Florida office in tiie event 
that Goodwin lost his job with the PHA (A. 139-140, 144- 
145, 104, 100-107, 170-171). Payer indicated his approval 
and support of this job offer in the event that Goodwin 
refused to talk and lost his job (A. 100): 




lo 

II. Bernstein: You’re still work with us. 

Payer: Rit/ltt. But, uh. if you do talk you’re 
finished anyway. 

[Emphasis supplied.] 

Moreover, Goodwin was advised that he would he provided 
v ith a good criminal attorney as had already been done 
with several Eastern Service employees (A. 19-20, A. 126, 
153 , 1771. Payer indicated his approval and support of the 
„tf e r by the Bernsteins to pay Goodwin’s attorney’s fees 
(A. 126): 

Paver: . . . the Bernsteins have told me certain 
things about expenses. Let’s put it that way. ^ou 
know about it. I do. Uh, you're not playing a 
game. . . . 

Shortly thereafter, on Pebruary 12, 1072, Harry Bern¬ 
stein called Goodwin and told him immediately to call 
Paver (A. 2071. In Goodwin's subsequent call to Payer. 
Payer provided Goodwin with the name of an attorney to 
replace his present attorney.* Regarding attorney’s fees. 
Payer advised Goodwin to contact Harry Bernstein and 
said that there would be no problem concerning attorney’s 
fees (A. 177). 

3. Foyer's defense 

The defendant Payer took the stand in his own defense, 
lie testified, inter alia, that his purpose for attending the 
February 9th meeting was to give legal advice to Goodwin 
—his concern was Goodwin (A. 263, 303). However, he 
admitted that he was also concerned with protecting the 
Bernsteins and Eastern Service—that he was fully aware 
that any advice re dd inure to their benefit (A. 263, 303, 
310). lie further testified that although he believed that 


* This conversation was also recorded (A. 175-178). 



Goodwin was guilty of something and that tlie Bernsteins 
wen* innocent, he was aware of the possibility that Good¬ 
win might testify against the Bernsteins (A. 203-204, 200, 
281-283. 280, 293. 307. 314) and the possibility that the 
Bernsteins were involved in criminal activities with Good¬ 
win (A. 307). 

Payer testified that he considered himself Goodwin's 
attorney for the purpose of the meeting (A. 270). How¬ 
ever, Payer also admitted: (1) that he was told by Rose 
Bernstein that Goodwin didn't feel he needl'd an attorney 
at that time and just wanted some advice (A. 201); (2) 
that he was aware that Goodwin was represented bv an¬ 
other attorney (see, e.g., A. 298); (3) that he did not ques¬ 
tion or consult with Goodwin as to the underlying facts 
involved in the ease (A. 298); Ui that he was not going 
to charge a fee I A. 204, 208, 273)* and. because there would 
he a conflict of interest, certainly was not going to repre¬ 
sent Goodwin, but would give Goodwin advice (A. 204, 282, 
312): (3) that Goodwin never told him that he (Good¬ 
win) was seeking legal advice l A. 277); and (0) that even 
though he was aware of the possibility that Goodwin 
might testify against the Bernsteins (A. 203-204, 200, 281- 
283, 280, 297). 307, 314). he conducted his entire col¬ 
loquy with Goodwin on February 9, 1972 in the presence 
of and with the aid of the Bernsteins—he saw no conflict 
at this stage, as he was not in his view giving critical 
advice (A. 282, 312-313). 

Payer further testified that he had thought Goodwin 
was seeking advice as to a course of conduct to pursue 
with the government (A. 304). Payer testified that his 
advice to Goodwin had been to sit tight until he was sub¬ 
poenaed and then to consult an attorney. Payer claimed 
that his purpose was only to advise Goodwin not to talk 

* Fayer was generally of the strong belief that it was unwise 
for an individual to seek legal advice from an attorney without 
paying for it (A. 267, 44). 
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to the FBI, until he was subpoenaed and got a lawyer 
(A. 26r>, -Hi), 290, 3U.'>, 310). However, Fayer admitted that 
he advised Goodwin that the tactic had been for everyone 
involved to claim the Fifth Amendment when subpoenaed 
he (ore the ymnti jury (A. 306-307). lie also admitted that 
he was aware of the Bernsteins’ offer to pay Goodwin’s 
attorney’s fees and to give Goodwin a job, but claimed 
that he believed they would be doing so only out of 
friendship (A. 294, 313). 


4. The district court's verdict 

The district court found the defendant not guilty on 
the obstruction of justice charge. Although the district 
court found that the defendant Fayer endeavored to in 
liueuce Goodwin not to go voluntarily before the grand 
jury, it did not find that Fayer did this corruptly. It 
found that one of Payer’s motives was to protect the 
Bernsteins, but was unable to find that this was his only 
motive. The court stated that Fayer may also have wanted 

i„.|p Goodwin by giving him legal advice {A. 3i«, 341. 


The district court also acquitted Fayer on the bribery 
and gratuitv charges. On the bribery charge, the district 
court had a reasonable doubt whether Fayer wilfully and 
intentionally participated in' the Bernsteins’ offer to Good¬ 
win of a job and the payment of attorneys fees (A. 337- 
•ns. On the gratuity charge, the district court found 
that Fayer did not aid and abet or participate in the 
Bernsteins’ offer to Goodwin (A. 362-3(56). 


Since the findings of fact made by the district court are inti- 
matelv involved with the issue of appealability, they will be 
discussed more fully in connection with this issue in Point I, infra. 
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ARGUMENT 
POINT I 

The judgment of acquittal on .ne obstruction of 
justice charge is appealable. 

( 1 ) 

The law is settled that the only bar to an appeal by 
the United States, pursuant to the Criminal Appeals Act 
(18 U.S.C. §3731), is the Double .Jeopardy Clause. United 
States V. Wilson , — U.S. —, 95 S. Ct. 1013 (1975). The 
application of that clause to appeals by the United States 
in criminal cases from non-jury trials was considered by 
the Supreme Court in I nited States v. Jenkins, — U.S. 
—, 95 S. Ct. 1006 11975). In that case the Supreme Court 
discussed the situations in which an appeal would lie 
as follows (95 S. Ct. at 1011) : 

In a case tried to a jury, the distinction between 
the jury’s verdict of guilty and the court's ruling 
on questions of law is easily perceived. In a bench 
trial, both functions are combined in the judge and 
a general finding oi *not guilty' may rest either on 
the determination of facts in favor of a defendant 
or on the resolution of a legal question favorably 
to him. If the court prepares special findings of 
fact, either because the Government or the defen¬ 
dant requested them or because the judge has elected 
to make them sua r, te, it may he possible upon 
sifting those findings to determine that the court’s 
finding of ‘not guilty’ is attributable to an errone¬ 
ous conception of the lair whereas the court has 
resolved against the defendant all of the factual 
issues necessary to support a finding of guilt under 
the correct legal standard. [Emphasis supplied.] 



In the case at bar the district court did make certain 
special findings of fact sua sponte. In addition, it made 
further special findings of fact at the request of the 
Foiled States pursuant to Rule -3(e) of the Federal Rules 
of Criminal Procedure. As will be shown below, the 
court's finding of not guilty as to the obstruction of justice 
charge was based on an erroneous conception of the mean¬ 
ing of “corruptly”. Under the correct legal standard all 
of the factual issues necessary to support a nnding of guilt 
have been resolved against the defendant. 

( 2 ) 

On the obstruction of justice charge, the trial judge 
found beyond a reasonable doubt that there was a grand 
jury proceeding pending in the court at the relevant time, 
that the defendant Faver was aware of the grand jury 
proceeding, that Goodwin was a “witness” in the grand 
jury proceeding (that is, he knew material facts and was 
expected to testify before the grand jury), and that the 
defendant Faver knew or reasonably expected Goodwin to 
Ih- a “witness" I A. The remaining factual issue- 

relating to the essential elements of the crime were: T>id 
the defendant endeavor to influence Goodwin within the 
meaning of the statute? If so, did the defendant do this 
“corruptly”? 

The United States contended that Faver endeavored 
influence Goodwin to remain silent in connection with 
the grand jury investigation and to invoke the Fifth 
Amendment before the grand jury. The defense contended 
that Payer's advice to Goodwin related only to the latter's 
talking with the F.B.I., not to his testifying before the 

* There was no substantial dispute as to these facts. Although 
the defense did contend that Fayer thought Goodwin was a pos¬ 
sible defendant, not a witness (A. 322), the district court resolved 
this issue against the defendant (A. 358).- 








grand jury.* The district court resolved this factual issue 
against the defendant, and substantially in favor of the 
contention of the United States. The court did not find 
beyond a reasonable doubt that Payer endeavored to in¬ 
fluence Goodwin to take the Fifth Amendment before the 
grand jury (A. 358). It did find beyond a reasonable doubt 
that Payer endeavored to influence Goodwin not to go vol¬ 
untarily before the grand jury (A. 340, 341, 317. 351. 358, 
359) ; the court found that this was the great danger that 
all were concerned with (A. 340).** 

* If this contention was factually correct, Fayer would not 
have committed a crime under the obstruction of justice statute. 
See United States v. Ryan, 455 F.2d 728, 733 (9th Cir. 1972); 
United States V. Scoratoir, 137 F. Supp. 620 (W.D.Pa. 1956). 
Cf. United S'atcs v. Turcutte, — F.2d — (2d Cir. April 27, 1975, 
slip op. 2957, 2962-2964). 

** The district court indicated that the endeavor to influence 
Goodwin not to testify voluntarily before the grand jury was legally 
the equivalent of the contention of the United States with respect 
to the Fifth Amendment (A. 341, 359). Surely the district court 
was correct in its view that such an endeavor, if done corruptly, 
constitutes a crime under the obstruction of justice statute. The 
act is an outgrowth of Congressional recognition of the variety of 
corrupt methods to influence a witness, limited only by the 
imagination of the criminally inclined. Catrino V. United States, 
176 F.2d 884, 887 (9th Cir. 1949). It is designed to protect wit¬ 
nesses and to prevent a miscarriage of justice by corrupt methods, 
and is broad enough to cover any aet, committed corruptly, in an 
endeavor to impede or obstruct the due administration of justice. 
United States v. Samples, 121 F.2d 263, 265-266 (5th Cir.), cert, 
denied, 314 U.S. 662 (1941). The statute is designed to protect not 
only those who are subpoenaed, but also those who testify or 
produce documents voluntarily. Many witnesses testify without 
the service of a subpoena, and a grand jury is engaged in the 
due administration of justice when it accepts a witness’ state¬ 
ment that he will voluntarily appear. United States V. Solorv, 138 
F. Supp. 812, 815-816 (S.D.N.Y. 1956). Just as the lawful be¬ 
havior of a witness invoking the Fifth Amendment cannot be used 
to protect the criminal behavior of the one who advised him with 
a corrupt motive, so the lawful behavior of a witness deciding not 
to appear voluntarily before a grand jury cannot protect the 

[Footnote continued on following page] 
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Tilt* only remaining essential element of the crime is 
that the emleavor he committed corruptly, that is, with 
a corrupt motive. See United States v. Cioffi, supra: Cole 
v. United States, supra. The United States contended that 
layer's motive was to protect the Bernsteins and Eastern 
Service Corporation. The defense contended that Fayer’s 
motive was to give legal advice to Goodwin. Again the 
district court resolved this factual issue substantially in 
favor of the United States and against the defendant. 11 
found beyond a reasonable doubt that one of Fayer’s mo¬ 
tives. clearly, was to protect the Bernsteins (A. 356-360 I. * 
However, the district court indicated that it was “quite 
possible to find" that Faver also had as a motive the 
giving of legal advice “in good faith or very foolishly” 
to assist Goodwin as a friend of the Bernsteins; it could 
not find bevoiul a reasonable doubt that caver did not also 
have this as a motive.** Although the court at one 
point referred to this latter motive as a “subsidiary” one, 
it could not determine beyond a reasonable doubt that 
the protection of (he Bernsteins was the primary motive 
(A. 360-361). 

criminal behavior of the one who advised him with a corrupt 
motive. See United States V. Cioffi. 493 F.2d 1111, 1119 (2d 
Cir.>, art. denied. 419 U.S. 917 (1974 > ; Cole V. United States, 329 
F.2d 437, 443 (9th Cir.), cert, denied, 377 U.S. 954 (1964). 

* As will be discussed infra under Point II, under the Cole 
and Cioffi cases such a motive is clearly corrupt. 

** The district court credited the evidence that Fayer believed 
that Goodwin wanted “legal views from Fayer with respect to 
whether he should continue to rely upon this attorney or whether 
he should get a new attorney” (A. 356). Whatever his belief in 
this regard may have been, any fair reading of the transcripts 
reveals that Fayer did not give disinterested advice to Goodwin. 
Rather, in order to protect the Bernsteins, Fayer endeavored to 
persuade Goodwin not to go voluntarily before the grand jury— 
that is, to do what everybody else had done, remain silent in 
connection with the grand jury investigation. 
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it is clear from the transcript that the district court's 
<•' adoption of the law was that, in order to convict Fayer 
on the obstruction of justice charge, it must find beyond 
a reasonable doubt that Payer's only motive was to protect 
the Bernsteins (see, e.g., A. 3(>0-3til). At the close of the 
trial, in discussing the issue as to whether Fayer had acted 
‘•corruptly*’, the court stated (A. 341, 345): 

In order not to protect the witness but to protect 
some other person or entity. But that isn t com¬ 
pletely clear here. For one thing the defendant may 
have intended primarily to protect Eastern Service 
Corporation and Harry Bernstein and Hose Bern¬ 
stein and yet may also have wanted to give Good¬ 
win advice that would assist Goodwin. 

• > * * * 

Obviously the defendant was interested in saving 
the Bernsteins and the corporation, that’s clear. He 
has admitted it on the witness stand and the trail 
ripts are pregnant with that. It is not clear he 
wasn’t also trying to help . . . the prospective 
witness Goodwin. 

Thereafter, at the time the iinding of not guilty was made, 
the court stated (A. 3(i0) : 

I find that that [to protect the Bernsteins] was one 
of the motives, clearly, but I cannot find beyond a 
reasonable doubt that that was the only motive . . . 
That’s the problem with the case. 

Further, although the district court did state that its 
decision was not based on its interpretation of the legal 
meaning of “corruptly”, it immediately added (A. 3110-3(11 I : 

1 think, myself, it would be corrupt for him to have 
advised had he not had as one of the subsidiary 
motives the giving of legal advice in good faith to 
Goodwin; (hut is, if the whole thing were set up 
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to protect the Hernsteins rather than Goodwin, I 
would have found him guilty, but I do not think 
that, considering the whole matter, there is a very 
substantial doubt a'out whether he was not also 
concerned with Goodwin in good faith as a lawyer, 
although a lawyer acting so foolishly as to almost 
defy belief. Hut being foolish is not a crime.* 

Indeed, the district court later stated that if it had 
••misconceived the law”, it would be “of course change its 
decision" (A. 367). 

Our position, as will lie discussed under Point TI. is 
that in a situation where the evidence is sufficient to find 
that a defendant had two motives, one corrupt and one 
good, then if the fact tinder does find beyond a reasonable 
doubt that the defendant had as one of his motives the 
corrupt one. he must be found guilty. In other words, if a 
defendant has both a corrupt motive and a good motive, lit¬ 
is guilty of the crime. 1 f a defendant merely has the good 
motive and does not have the corrupt one as a substantial 
motive, he is not guilty of the crime.** If this conception 
of the law is correct, the district court has resolved against 
the defendant all of the factual issues necessary to support 

* In at least one respect the district court in effect found that 
Fayer had lied. As already noted, Fayer’s testimony at trial 
that his endeavor to influence Goodwin not to talk related only to 
the FHI, not to the grand jury investigation (A. 265, 290, 310) 
was squarely rejected by the district court, \'hich found that the 
endeavor did relate to the grand jury investigation (A. 340, 341, 
347, 351, 358, 359). 

** It might be noted that in this case there is not even a find¬ 
ing that the defendant Fayer had the good motive. Rather the 
finding is that he had the corrupt moth-e, and it could not be 
determined beyond a reasonable doubt that he did not also ha\e 
the good motive. 
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a a finding of guilt under the correct legal standard. Ac¬ 
cordingly. if such he the lav, the finding of not guilty on 
the obstruction of justice charge and judgment of acquittal 
entered thereon is appealable. 

(3) 

As to the bribery and gratuity offenses, the district court 
did not resolve against the defendant all ot the factual 
issues necessary to support a finding of guilt. As to the 
bribery offense, the court found that the Bernsteins did 
offer something of value (a job and poyment of attorney’s 
tees) to Goodwin and that Payer did aid and abet the 
Bernsteins. However, the district court had a reasonable 
doubt as to whether Payer did this wilfully and inten¬ 
tionally (A. 1137-338). The district court stated in this 
regard ( A. 338): 

The defendant's testimony strikes the Court as 
being naive to the point of foolishness. It is difficult 
to believe that anyone could remain in practice for 
so many years and not understand what the Bern¬ 
steins were doing and not believe that tin* Rernsteins 
were using him to aid and abet them in their scheme. 

Rased upon the defendant’s demeanor the Court 
does have a reasonable doubt as to that point. It 
does have a reasonable doubt as to the state of 
mind and intention of the defendant [Fayer] al¬ 
though [he] did aid and abet the Bernsteins ... he 
did not beyond a reasonable doubt do it wilfully and 
intentionally. 

Since the law is clear that willfulness and specific 
intent are not essential elements of the lesser-included 
gratuity (►flense, on February - J7, 1075 the United States 
asked the district court to render a verdict and make 
findings as to this lesser-included offense of the bribery 
charge. On this date the district court rendered a verdict 
of not guilty and found that Payer did not aid and abet or 
participate in the Rernsteins’ offer to Goodwin (A. 3ti’J-3(iti I. 


Although when questioned (lie district judge stated that it 
was not reversing its finding as to whether Payer aided 
and abetted the offer, a fair reading of the transcript indi¬ 
cates that the district court did reverse itself on this 
critical finding (A. .‘138).* In any event these findings of 
fact in favor of tin defendant going to essential elements 
of the crime preclude an appeal of the judgment of acquittal 
on the bribery and gratuity offenses under the current 
state of the law.** 

* An examination of the evidence indicates clearly that Fayer 
did participate in the Bernsteins’ offer to Goodwin of both the 
job and the payment of attorney’s fees. Likewise, on the ob¬ 
struction of justice count, the evidence is clear that Fayer did 
not have as a motive the giving of legal advice to Goodwin; rather 
his sole purpose was to convince Goodwin not to talk in order to 
protect the Bernsteins. The theme of extreme foolishness, noted 
above on the bribery charge, also came into play in the district 
court’s finding with respect to the giving of legal advice; the 
district court stated that Fayer may have acted in this regard as 
a lawyer—“although a lawyer acting so foolishly as to almost 
defy belief” (A. 361 >. Although the district court’s findings of fact 
are beyond challenge on this appeal, it is perhaps worthwhile to 
make the following observation. It simply “boggles the mind” 

( D'AUesandro v. United States, — F.2d — (2d Cir. May 1, 1975, 
slip op. 3387, 3399) that Fayer, who was a seasoned attorney, a 
dose friend of the Bernsteins, and barely knew Goodwin, could 
(1) so actively and one-sidedly engage in the endeavor to in¬ 
fluence Goodwin to remain silent in order to protect the Bern¬ 
steins, and yet also be genuinely concerned with giving him legal 
advice, and (2) be present, discuss, and support the offer to 
Goodwin by the Bernsteins of a job and the payment of attorney’s 
fees, so clearly conditioned on Goodwin not implicating the Bern¬ 
steins, and yet not realize what they were doing and not even be 
considered to have participated in and aided and abetted the 
offer. A fair inference from reading the record is that Judge 
Weinstein’s concern that a guilty verdict would have a chilling 
effect on the attorney-client relationship may well have affected, 
perhaps subconsciously, his findings of fact and verdict (A. 334- 
337, 340-353 >. This will be discussed infra under Point II. 

** In order to protect whatever rights it had and to allow 
opportunity for analysis and decision, the United States initially 
did file a notice of appeal from this judgment of acquittal. How¬ 
ever, that appeal is now in the process of being withdrawn. 
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POINT II 

The defendant acted corruptly within the mean¬ 
ing of the statute. 

a) 

The word “corruptly” os used in the obstruction of 
justice statute means to act with a had, evi’ or improper 
motive or purpose. United Stairs v. Ryan, supra, 4.>5 F.2d 
at 734; Martin v. I nitrd Stairs. 166 F.2d 76, 7!) (4th Fir. 
1348) ; United States v. Zolli, 51 F.R.D. 522, 526 (E.D.X.Y. 
1970). Of the two motives relevant to this appeal, the 
giving of legal advice to Goodwin in and of itself surely is 
not a had or improper motive. However, under l nitrd 
States v. Cioffi, supra. 403 F.2d at 1110, and Cole v. United 
States, supra, 320 F.2d at 442-443, Payer's motive to pro¬ 
tect the Bernsteins is just as clearly a had, improper, and 
corrupt motive.* Sec also Martin V. United States, supra,' 
United States V. Polakoff, 121 F.2d 333. 335 l 2d Cir.i, reel, 
denied, 314 U.S. 626 (1041); Bossehnan v. United States, 
23!t F. 82, 86 (2d ('if. 1017); Broadbent v. United States, 
140 I'.2d 580, 581-582 (10th (Mr. 1045). 

The fact patterns which the Cole and Cioffi courts found 
to constitute “corrupt” activities are strikingly similar to 
the fact pattern present in the case at bar. In both Cole. 
and the case at bar the defendant: il) urgently insisted 
that the prospective witness should take the Fifth Amend¬ 
ment before t .-j grand jury (320 F.2d at 447) (in the case 
at bar, l'ayer strongly urged Goodwin not to go voluntarily 
before the grand jury, see A. 78-80, 86-87, 07-08, 102, 119- 
121, 124, 132-133, 166-167) ; (2) advised several other grand 
jurv witnesses to remain silent and exercise tin* tilth 
Amendment before the grand jury (320 F.2d al 14:$ H7i 
I A. 86. 03, 07); (3) advised the prospective witness that 
everybody was taking the Fifth Amendment before the grand 
jury (320 F.2d at 447) (A. 03, 97-98) ; ( <4i kept himself in- 

* In Cioffi the district court charged the jury that “the word 
'corruptly’ simply means having an improper motive or purpose” 
(p. 481 of the transcript of the trial in that case). 
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formed about the progress of the government’s investigation 
i329 F.2d at 443 (A. 85, 97, 108, 122, 155) ; (5) assured the 
prospective witness that he would not get into trouble il In- 
talked, and said that he was foolish or stupid to talk and 
testify before the grand jury (329 l-\2d at 447 I I A. 110121. 
124. 1.‘52, 133) ; (6t warned the prospective witness, who was 
afraid of losing his job if he refused to talk, that if he did talk 
he would lose his job anyway I329 F.2d at 444, 448) (A. 80, 

I tit; i 7 i told the prospective witness that if lie took tin- Fil th, 
lie (the defendant) would see to it that the witness did not 
lose his job 1 520 F.2d at 448) tin the ease at bar, Faver 
was aware of and supported the Bernsteins’ offer to Good¬ 
win of a job if he remained silent in connection with the 
grand jury investigation, see A. 139-140, 144-145. 104, 100. 
107, 170-171 i ; 18) attempted to persuade tin- prospective wit¬ 
ness to use an attorney recommended by the defendant (329 
F.2d at 11 1) i A. 98, 100, 101, 102, 113, 118, 123, 125, 128. 129, 
137, l p.t, 150. 175) ; (9) told the prospective witness to keep 
his own attorney uninformed concerning the case (329 F.2d 
at 441 145 i i in the case at bar, Fayer and the Bernsteins told 
Goodwin to tell his attorney not do any further investigat¬ 
ing id' the matter on his own, see A. 125-126, 149-150 1 : 
(10) assured the prospective witness that he would pay 
the witness' attorney’s fees (329 F.2d at 446 1 (in the case 
at bar. Fayer assured Goodwin that the Bernsteins would 
pay Goodwin’s attorney's fees, see A. 126, 177); (11) never 
once told the prospective witness to tell the truth (329 
F.2d at 439) (A. 76-174); and (12) contended in his de¬ 
fense that he was giving the prospective witness friendly 
advice (329 F.2d at 449) (in the case at bar, Fayer con 
tended in his defense that he was giving Goodwin legal 
advice, but was not charging Goodwin a fee, see A.263, 
264, 268. 273, 279, 303). 

The fact pattern in ('iofli is also remarkably similar to 
the case at bar. In both Ci offi and the case at bar: (1) 
the defendant was not himself involved in the underlying 
criminal activity under investigation by the grand jury 
1 493 F.2d at 1113-1115) i A. 182-187, 200 202) ; (2) the pro¬ 
spective target of the grand jury investigation recruited the 
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defendant to persuade the prospective witness not to talk 
before the grand jury, and the defendant did endeavor to 
influence the witness to remain silent in connection with 
the grand jury investigation (49.3 F.2d at 1116) i A. 7<i, 
78-80, 80, 87, 97-98, 102, 119-121, 124, 133, 100-1071 ; 
(2) the defendant told the prospective witness that the 
target of the grand jury was “on top of" the investigation 
(493 F.2d at 1116-1117) (in the case at bar, Payer and 
the Bernsteins represented to Goodwin that they were 
aware of the progress of tin* investigation, see A. 85, 97, 108, 
122, 155) ; (4) the defendant was aware that the prospective 
witness had personal knowledge of criminal activity by the 
target of the investigation (493 F.2d at 1119) I in tin* case at 
liar, at the very least Paver was aware of the possibility that 
Goodwin might testify against the Bernsteins and the pos¬ 
sibility that they were involved with Goodwin in criminal 
activity, set* A. 286, 307, 314; see also A 120-121. 121 12.i); 
(5) the defendant advised the prospective witness to “say 
nothing" like all the others had done (493 F.2d at 11101 
(A. 78-80, 87, 93, 97-98); (0) the defendant attempted 
to persuade the prospective witness to let the target of the 
investigation get a lawyer for the witness (493 F.2d at 
11101 (A. 98, 100. 101, 102, 113, 118. 123, 125, 12s, 129, 
137, 149, 150); (7) the defendant told the witness that 
he should tell the lawyer only what the target of the inves¬ 
tigation told him to say (493 F.2d at 1110) (in the case 
at bar, Payer and the Bernsteins told Goodwin to tell his 
lawyer not to do any further investigating on his own, 
see A.125-126, 149-150) ; (8) the defendant used other means 
(threats) aside from the corrupt advice in the attempt to 
persuade the witness to remain silent (493 F.2d at lilt!, 
1118) (in the case at bar. Payer was aware of and sup¬ 
ported tin* Bernsteins’ otter to Goodwin of a job and the 
payment of attorney’s fees, see A. 120, 139-140, 114-115. 
104, 106-107, 170-171. 177); and (9) the defendant never 
once told the prospective witness to tell the truth (493 
F.2d at 1116-1118) (A. 76-174). 

Fayer’s motivation in urging Goodwin not to go vol¬ 
untarily before the grand jury is perhaps best crystalized 
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in the following conversation which took place at the 
meeting on February ft, lfti- (A. 110-111, 114-11.>| : 

Payer: We assume that everybody sits tight . . . 

II. Bernstein: Nobody says anything. 

Payer: Then he doesn’t have a case. Doesn't 
have . . . 

II. Bernstein: IB* hasn't any. 

Goodwin: No? 

Payer: (>n the other hand . . . 

R. Bernstein: If somebody's gonna talk . . . 

Payer: Somebody, this is irhy / am here tonight. 
If somebody opens up, then he’s got the beginnings 
of a case* 

Goodwin: The beginnings. 

Payer: That’s right. 

[Emphasis supplied.] 

* * * • * 

Payer: I'll tell you this, as far as the Bern¬ 
steins are concerned, you're creating a lot of trouble 
but . . . 

R. Bernstein : We’re gonna deny it. 

♦ 

Payer: They’ll deny it. 

R. Bernstein: (inaudible) 

Payer: I'll tell you right now, they’ll deny it. 
So. 

Goodwin: Well, I’m just listening as I say 
there are some things I would say to them that 1 
wouldn't say in front of you naturally. 

Payer: Naturally . . . 

* Or, as Harry Bernstein stated to Goodwin later in the con¬ 
versation, “If you say anything, it blows everything” (A. 143). 



Favor stated that tin* Bernsteins would “deny it'*, al¬ 
though he still hadn't—and never did—question Goodwin 
as to whether or not Goodwin had engaged in criminal 
activities with the Hernsteins. This conversation shows 
clearly where Foyer's loyalties resided—with the Hern¬ 
steins, not Goodwin. It shows Fayer's recognition that 
there were “some things" (obviously a not-so-veiled refer¬ 
ence to wrongdoing) between the Bernsteins and Goodwin 
which, “naturally", would not be discussed in front of 
Fayer. Surely also of no little significance is the complete 
absence of any effort or concern by Fayer to influence 
Goodwin to tell the truth. Bather the thrust of the con¬ 
versation is the use of the “deny everything” tactic even 
against Goodwin in the event that Goodwin decided to talk. 

Thus Fayer's motivation to protect the Hernsteins herein 
was clear from the transcripts of the conversations. Indeed, 
it was admitted by Fayer at the trial (A. L'ti.'I, :I10).* 
However, as already noted, the district court did not find 
beyond a reasonable doubt that Fayer did not also have as 
a motive the giving of legal advice to Goodwin. Accord¬ 
ingly, the critical question herein is whether or not a de¬ 
fendant is guilty of obstruction of justice when he acts 
with two motives—one corrupt and one bona fide. As will 
be shown below, the analogous case law strongly supports 
the view that under these circumstances the defendant is 
guilty of obstruction of justice. 

( 2 ) 

In most cases proof of motive, either good or bad, is not 
relevant. For under most criminal statutes bad or im¬ 
proper motive is not an essential element of the crime. 
However, as shown above, in the case at bar the defendant's 

* In this regard the case at bar is a stronger one than Cole. 
where the corrupt motivation could only be gleaned by inference 
<329 F.2d at 442-443). 


ultimate* motive or purpose is an element of the particular 
offense charged. The crime of treason is another crime in 
which a had motive or purpose must be proved—a purpose 
to give aid and comfort to the enemy. See the discussion 
of motive in l nited States v. Cullen, 454 F.2d 38(5, 3111-392 
t 7th t'ir. 1971). 

In treason cases in which a defendant's actions have 
aided those of another individual la friend or relative) 
whose purpose was to a id the enemy, the question of a dual 
motive has arisen—a motive on the part of the defendant 
to give aid to the enemy and injure the United States, and 
a motive on the part of the defendant to assist the indivi¬ 
dual through friendship. The standard which the courts 
have approved in such a situation supports our position 
herein. If the defendant’s purpose was merely to assist 
the person as an individual and not in any way to injure 
the United States or aid the enemy, then the defendant must 
he found not guilty. Ilanyt v. I nited States, 330 U.S. 031, 
041-42 i 1917): Steyhan v. Cnited States, 133 F.2d 87, 99 
I tilh Uir. I. cert, denied. 318 U.S. 781 (1943) [approving the 
charge given by the trial court, which is set forth in 
I nited States v. Ste/dian, 50 I’. Supp. 738, 744 i D. Mich. 
111431 |; I nited States v. I'riehe, 259 F. 073 (S.I).N.Y. 
1919). Applying that standard to the case at bar, Fayer 
should he acquitted only if his motive was merely to give 
legal advice to (loodwin and not in any way to protect the 
Bernsteins.* 

Another context in which the question of a dual pur¬ 
pose has arisen involves the principles of corporate criminal 

* It might he noted that the proof in this case as embodied 
in the district court's findings of fact meets an even more strin¬ 
gent standard. For implicitly if not explicitly in the court’s 
findings is one that the bad motive herein was a strong and 
substantial one, as strong as if not stronger than the good 
motive. 
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responsibility. If an employee performs a criminal act 
with intent to benefit himself and with no intent to benefit 
the cor](oration, then tin* corporation may not be held re¬ 
sponsible for that criminal act by the employee. However, 
if an employee performs a criminal art with some intent 
to benefit himself and also with some intent to benefit the 
corporation, then the corporation is criminally responsible 
for that criminal act. Slumlord Oil ('oin/iany of Texas v. 
United States. :i07 F.2d 120. 128 (oth (Mr. 1062) (fn. 14 
and text relating thereto). Applying that standard to the 
case at bar, if Fayer acted with a purpose to give legal 
advice to Goodwin and with no purpose to protect the 
Bernsteins, then he is not guilty. However, if Fayer acted 
with some purpose to give legal advice to Goodwin and 
also with some purpose to protect the Bernsteins, then he 
is guilty of the crime charged. 

Further, the Fnited States Supreme Court has held that 
a person is criminally liable for violating provisions of fed¬ 
eral law even if the violation of that law was only a "sec¬ 
ondary" (Anderson v. United States , 417 F.S. 211, 226 
(1974) ) or “minor” [Imjrani v. United States, 360 U.S. 
672, 670-680 (1060)) purpose of the conspiracy. That is, 
the primary motivation of the defendants in these cases 
was to violate local law, not federal law. As far as the 
federal law is concerned, the primary motivation was not 
illegal. Vet the defendants were deemed to have violated 
the applicable federal law even though their purpose to 
violate that law was a secondary one. In the case at bar 
the “corrupt” motivation of the defendant was far from 
a secondary or minor one. Therefore, under the Anderson 
and In<irain rationales, Fayer did violate the federal ob¬ 
struction of justice statute even though it was not found 
beyond a reasonable doubt that the corrupt motivation 
was his only motivation. 

If the legal standard discussed herein is applied to the 
special findings of fact made by the district court, it is 


:v.\ 

dear that the defendant Fayer “corruptly cmloavoriMl to 
influence the witness Goodwin not to go voluntarily before 
the grand jury. 

lu the end what we have in this case, even under 
the findings of the district court, is a situation in 
which the corrupt motive was a clear and forceful one, 
and in which the bona tide motive was speculative, unclear, 
and may not even have existed. Given this juxtaposition 
of the two relevant motives, there can be no doubt that 
tin* defendant should be found to have acted “corruptly’’ 
within the meaning of the obstruction of justice statute. 
Any other finding would unjustifiably serve to promote 
and encourage violations of the statute. For then one 
could with impunity corruptly endeavor to obstruct justice, 
provided only that one also had in some small part a bona 
fide motive (such as the giving of friendly advice). 

In many, if not most, situations involving an obstruction of 
justice, the defendant may also have had in some small 
part a bona tide motive. A standard which acquits a de¬ 
fendant where his corrupt motive is a clear, substantial 
and forceful one places an unwarranted obstacle in the 
path of enforcing the obstruction of justice statute. Ac¬ 
cordingly. under the correct legal standard, the defendant- 
appellee Fayer should be found guilty on the obstruction 
of justice charge. 

(3) 

Although the meaning of "corruptly” as applied to this 
case has largely been resolved by the discussion supra, a 
few more comments briefly made are appropriate to show 
what is not involved herein. The district court was clearly 
concerned that a guilty verdict might have a chilling effect 
on the attorney-client relationship (A. TU TIT, TlO-TTlI. 
In expressing this concern, the district court pointed (A. 
TW-TIT l to the following language of the Supreme Court in 
.1 lamas v. Meyers, —F.S.—, 95 S. Ft. .">84 (197.>): 

The privilege against compelled self-incrimination 
would be drained of its meaning if counsel, being 


lawfully present . . . could be penalized for ad¬ 
vising his client in good faith to assert it. The 
assertion of a testimonial privilege, as of many 
other rights, often depends on legal advice from 
someone who is trained and skilled in the subject 
matter, and who may offer a more objective opinion. 
... If performance of a lawyer's duty to advise a 
client that a privilege is available exposes a lawyer 
to the threat of contempt for giving honest advice 
it is hardly debatable that some idvocates may lose 
their zeal for forthrightness and ‘dependence . . . 
if his lawyer may be punished for advice so given 
[in good faith] there is a genuine risk that a wit¬ 
ness exposed to possible self-incrimination will not 
be advised of his right. Then the witness may be 
deprived of the opportunity to decide whether or not 
to assert the privilege [opinion of the Court, it.*) 
S. Ct. at 595 J. 

* # * « • 

To punish him [the lawyer] for performing his pro¬ 
fessional duty in good faith would be an arbitrary 
interference with his client’s right to the presence 
and advice of retained counsel—and thus a denial 
of due process of law [opinion of Mr. .Justice 
Stewart concurriug in the result, 95 S. Ct. at 598].* 

However, this situation is not presented in the case at 
bar. First, a guilty verdict herein would not punish Fayer 

* The opinion of the Court, citing the Cioffi and Cole cases, 
recognized "that there may be instances where advice to plead 
the Fifth Amendment could be given in bad faith, or could be 
patently frivolous or for purposes of delay and such instances 
would present far different issues than here” (95 S.Ct. at 597, 
n,19>. Mr. Justice Stewart further noted that “whether a con¬ 
tempt citation constitutes an arbitrary interference with the 
constitutionally protected attorney-client relationship depends on 
both the tenor of the advice and the circumstances under which 
it is given” (95 S. Ct. at 598). 
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for properly performing his duties as a lawyer in good 
faith. Rather the basis for a conviction herein is his cor¬ 
rupt conduct performed to protect the Bernsteins. 

Second, the defense did not make any motion attacking 
the statute as being unconstitutional if applied to the facts 
of this case, or claiming that such an application would 
constitute and arbitrary interference with the attorney- 
client relationship. 

Third, there simply was no attorney-client relation¬ 
ship between Foyer and Goodwin and no reasonable belief 
on l ayer's part that there was such a relationship between 
them. I Nor did the district court tind that such a relation¬ 
ship or reasonable belief existed.) * 

Finally, the relationship between Payer and Goodwin 
was replete with a conflict of interest. Notably absent from 
their relationship were the traditional values sought to be 
fostered in the attorney-client relationship—namely, free- 

* Since as noted no motion was made below in this regard, 
only brief comment need be made at this time. Goodwin, who 
had his own attorney and was cooperating with the government, 
clearly was not in fact seeking legal advice from Fayer. Further, 
Payer’s admissions referred to in the statement of facts ( infra at 
p. 16) clearly demonstrate that he had no intention of repre¬ 
senting Goodwin and that the meeting was not held with any 
view on Fayer’s part of representing Goodwin. See United States 
v. Stern, 511 F.2d 1364 (2d Cir. 1975) (on facts analogous to the 
case at bar, this Court concluded as a matter of law that there 
was no attorney-client relationship); Priehard V. United States, 
181 F.2d 326 (6th Cir.), aff'd, 339 U.S. 974 (1950) (using factor 
of conflict of interest in holding that there was no attorney-client 
relationship); Sntale v. United States , 3 F.2d 101 (7th Cir. 1924), 
cert, denied. 267 U.S. 602 (1925) (no intention of employment; 
conflict of interest); Woodrum v. Price, 104 W.Va. 382. 140 S.E. 
346 (1927) (“curbstone” opinion with no contemplation of em¬ 
ployment). See also 8 Wigmore, Evidence, §§ 2292, 2302, 2303, 
2304 (McNaughton Rev. 1961). Fayer’s testimony that “such a 
relationship existed in his mind is contrary to the facts and cir¬ 
cumstances and the inferences to be drawn from them (United 
States v. Stern, supra, 511 F.2d at 1368). 
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(lorn of consultation and the giving of disinterested, objec¬ 
tive advice concerning the relevant considerations, pro and 
eon, to the decision at hand. See generally 8 \\ igmore, 
supra §§2285, 2291.* 

Accordingly, on the facts of this case, Judge Weinstein’s 
concern to avoid a chilling effect on the attorney-client 
relationship, which may well have affected his findings of 
fact and verdict herein, was completely misplaced. 

It is clear that if Payer were not a lawyer his convic¬ 
tion would have been a forgone conclusion. Surely a de¬ 
fendant is not immune from the application of the obstruc¬ 
tion of justice statute merely because he is an attorney. 
In the end what we have in this case is a defendant who 
used his status as an attorney as a sword to convince 
Goodwin to remain silent in connection with the grand 
jury investigation, and now is attempting to use it as a 
shield from a criminal conviction. In these circumstances, 
where there is no valid attorney-client relationship, the 


* Again only brief comment need be made at this time. 
Payer admitted that he was aware of the possibility that Goodwin 
might testify against the Bernsteins, and that at least in part 
his motive at the meeting was to protect the Bernsteins. See 
Canon 5 of the Code of Professional Responsibility, and the 
ethical considerations (EC 5-1, 14, 15, 16, 19, 21, 22, 23) and dis¬ 
ciplinary rules (DR 5-105, 107) involved therein (which relate 
to the exercise of independent professional judgment on behalf of 
a client and the problems raised by conflicting interests). Fur- 
t' er, Fayer failed to question Goodwin at all concerning the un¬ 
derlying facts in the case and advised him only as to the cons, 
not the pros, of talking voluntarily with the government. See 
EC 7-8. Moreover, Fayer was aware of and at the very least 
acquiesced in the Bernsteins’ offer to Goodwin of a job and the 
payment of attorney’s fees; Fayer’s own endeavor to influence 
Goodwin was at least in substantial part based on the corrupt 
motive to protect the Bernsteins. See 8 Wigmore, supra, §§ 2298, 
2299 (attorney-client privilege not applicable to a communication 
in furtherance of a criminal or fraudulent transaction). Cf. 
DR 7-109(c). 
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acquittal of a defendant solely on account of his stains 
as a lawyer should not stand. A conviction herein, rather 
than constituting an unwarranted interference with the 
right of a client to independent professional legal advice by 
an attorney, would serve to promote that right. 

CONCLUSION 

The judgment of acquittal should be reversed 
and the case remanded with a direction to enter 
a judgment of conviction. 

Respectfully submitted, 

May dO, 1975 

David G. Tracer, 

I’nited States Attorney , 

Eastern District of A cir York. 

Ronald E. DePethts, 

Gary A. Woodkield, 

David 8. Goi ld, 

Assistant I nited States Attorneys, 

Of Counsel. 
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